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REPRODUCTION OF COPYRIGHTED MATERIAL

NYU POLICY STATEMENT ON PHOTOCOPYING OF COPYRIGHTED MATERIALS.

The Executive Committee of the CSB Academic Senate (memo dated
May 1983) has asked the Vice President to keep the facu]ty informed
out copyright regulations.

As you are aware, the issue of photocopying has become increasingly
icky between publishers and faculty with faculty who are also authors
equently caught in between. A

In December 1982, nine publishers brought a lawsuit against New
rk University in re copyright infringement. The matter was recently
ttled in such a way that NYU agreed to adopt and implement specific
les and procedures to govern the photocopying of copyrighted works
its faculty. Apparently there is an effort on the part of publishers
d universities alike to develop the NYU agreement into a general policy
atement.

In the interest of keeping the faculty informed on this matter, the
U statement is Attachment A to this Bulletin.

IEF OF U.S. COPYRIGHT ACT.

At

283

Attachment B, Copyright Office, was furn1shed by Dr. Benton Sche1de,
irector. of L1brar1es.

Attachment A was submitted both by Dr. Scheide (as it appeared 1n

sociation of American Publishers. The version of Attachment B used
rein actually came from the latter source.

age Chronicle of Higher Education) and by the president of the

tachments




Attachment A

" POLICY STATEMENT ON PHOTOCOPYING OF
_ COPYRIGHTED MATERIALS FOR CLASSROOM
AND RESEARCH USE

ecember, 1982, nine publishers commenced a lawsuit
the Univer51ty and nine members of the faculty (as well
)§f-campus copy shop) alleging that the photocopying and
bytion of certain course materials, without the permis—
Jthe copyright owners of the materials, violated the
t Act (17 U.S.C. §§101 et. seq, 90 Stat, 2541, Pub. L.
It hag become 1ncreasingly clear that the subject of
ying for classroom and research purposes is of - o
i Fnt concern to the faculty, who have ingquired about -
guch as when photocopying may be done without the -~
of the copyright owner; when and how permission to =
y should be obtained-‘how exposure to liability may be
and under what circumstances the University will
hem against claims of copyright infringement arising
hotocopying for classroom and research use. To assist
glty in resolv1ng these issues, to facilitate co liance
1 copyrlght laws, and as part of the settlement of the
,rs; lawsuit, the University is iSSuing this Policy
ent.* .

'In
against’

,1. " The principles of the copyright law are designed ’
te the creation, publication, and use of works of the -
¢t. These principles include both the exclusive rights
ight owners to determine certain uses of their works
for-profit as well as commercial contexts), and certain .
ns 1nclud1ng the doctrine of "fair use". These

4. are in the mutual interest of the university, author,
}isher cbmmunities and of the public.

2. Under the copyright laws, certain photocopying of
ted works for educational purposes may take place

the permission of the copyright owner under the
doctrine of "fair uee' (presently set forth in Section 107 of
¥right Act). This principle is subject to limitations,
ither the statute nor judicial decisions give specific

1 guidanqe on what photocopying falls within fair use.

copyrig

isks of ‘infringament or allegatidéns ‘theredf, and to

a desirable flexiblllty to accommodate spec1fic needs,
owing policies ‘have been’ adopted by the: University for
ugh December 31, 1985 (and thereafter, unless’ modi-ﬁ“*“
On or before December 31, 1985 the University will

hese policies to” determine their effect and whether

reduce
maintai
the fol
use thr
" fied).
review

"Interim Guidelines Conhcerning Photocopying for Classroom
Research and Ulbfary ‘Use" which was distributed on- January 18,
1983.

*This P%llcy Statement suPetsedes the documeht entitle&

ve for. fapulty greater cértainty of procedhre, ‘to’ *%’“'ififf
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modifications, based on our experience, might be needed. Ié
members of the faculty experience any problems or have
suggestions, they are asked to communicate them to the Offide
of Legal Counsel. - . '

.A. _The Guidelines set forth in Appendix. I
to be.used to dbtermane whether or not the prior permisSi
the copyr1ght owner is to be sought for photocopying for .
research and classroom use.* If the proposed photocopyitt o
not permitted under’ the Guidelines in Appendlx I, permiss o’ to
copy is. to be sought An explanation of how pEINLSSidHS ful 'agw n
~ sought; and’ a procedure for fufnishing to' the agministration|’. o
information concerning ‘the responses by cqpyright owners tol
requests for. permission is set forth in Appendix II. A e; SRR
perm1s51on has. been sought, copying should be undertaken on. y
if permission has been granted, and in accordance with the
terms of the permlssion, except as provxded in the next
paragraph ~;;, .. \ e

- B. _The doctr;ne of fair use may now or =
hereafter petm;t specific photocopying in certain sltuaEion‘,
within limitations, beyond those specified in the Guidelined
or those that might be agreed to by the copyright owier.! I
order to preserve the ability of individual faculty members;
utilize the doctrine of fair use in appropriate circumstance
without. incurring the risk of having personally to defend a
action by. a copyright owner who may disagree ‘as’ to the limits
of fair use, a faculty member. who has sought,petmlssion to |
photocopy and has not rece1ved such permission (or has recei;

*To minimlze intrusiveness and over- cent:alizat;on, the’,
responsibility for mak1ng this determination will continue .
reside with the individual faculty member. In making this
: determlnat1on, the. faculty member should carefully con51der all
sections of the attached Guldellnes.,, ,

**The Gu1de11nes coataaned in. Appendix 1 were negotiatsa by L
education, author, and publishing representatives in 1976 a *ﬂ
were incorporated in the House of Representatives report -
accompanying. the<Copyright Act of 1976.. The introductory | =
explanation of the Gutdelznes in the House Report degeribes L -
their relatlonshlp to the doctrine of fai; use, as fol;ows I R

Agreement on Guldellnes for Classroom Copylng in :th; i_f};u L
Not-For—Ptoflt ‘Educational Inst1tutions R ,j;}“ﬂf;cigg o

With Respect to Books and Periodicals T B
The purpose of thevfollow1ng gu1de11nes is to _
state. the minimum standards of educational = -—-crpe -y

fair use under- Section 107. of H .R, 2223, The ‘é{@g_(éq.ﬂ
. - parties- agree that the condltlonszdetezminihg S

-
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pn contingent upon conditions that the faculty
pnsiders inappropriate) may request a review of

the mat
review
the pro

r by General Counsel of the University. If upon
e General Counsel determines that some or all of
sed photocopying is permitted by the copyright

law, the|l General Counsel will so advise the faculty

member,
the fac
copyrigh
indemnif

In that event, -should- any such photocopying by

ty member thereafter give rise to a claim of
infringement, the University will defend and
the faculty member against. any such claim. in

accordanpe with the prov151ons of the Board. of Trustees

policy

Legal Protection of Faculty (Faculty Handbeok

[1982 ed|.] pp. 109- -112).

advice
or in t
- request

C. In the absence of the determination and
the General Counsel referred to in paragraph B,
event that permission has not been first
by the faculty member as provided in paragraph

A, no deffense or indemnification by the University shall
be provided to a faculty member whose photocopylng gives

rise to

claim of copyright 1nfringement

the extent of permlssible copying for educational
purposes may change in the future; that certain types
of copylng permltted under these guidellnes may not be
permissible in the future; and conversely that in the
future other types of .copying not permitted under
these .guidelines may be oermlss1ble under revised
guldellnes. v , o

Moreover, the. follow1ng statement of guldellnes is not
intended to limit the types of copying permitted under
the standards of fair use under judicial decision and
which are stated in Section 107 of the Copyright
Revision Bill. There may be instances in which
copying which does not fall within the guidelines
stated below may nonetheless be permltted under the -
crlteria of falr use, .
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GUIDELINES

1. SINGLE COPYING FOR TEACHERS:
A-single copy may be made of any of the following by or for a teacher at

his or ‘her individual request for his or her scholurly research or use m :

teaching or preparation to teach a class:

- A. A chapter from a book:
B. An article from a periodical or newspaper:
~C. A short story. short essay or short poem. whether or net from a col-

lective work:

D A chart. graph. diagram. drawing, cartoon or plcture from a book.- ,

“periodical. or newspaper: .
.- MULTIPLE COPIES FOR CLASSROOM USE:’

Muttiple copies (not 10 exceed in-any event more than one copy per pupil
ina course) mdy be made by or for the teacher giving the course for class-: o

room use or discussion: provided that:
A. The copymg meets the tests of brevny and spomanexty as defined
B. \Ieexs thc cumulatwe effect test as deﬁned below: and,
C. Each copy lnc]udcsanouce of copyright.

. DEFIN[TIONS

Brevity:

i. Poetry: (a) A complele poem if less than "*0 words and if pnmed on
not more than two pages or (b) from a longer poem. an excerpt of not more
than 250 words.

it. Prose: (a) Either a complete.article. story or essay of less than 2.500
words. or (b) an excerpt from any prose work of not more than 1.000 words
or 10% of the work. whichever is less. but in any event 4 minimum of 300
words.

. [Each of the numerical limits stated in i and “ii”* ahove may be expanded
‘1o permit the ¢ ompletion of an unfinished line of a poem or of an unfinished
 prose paragraph.)

iii. Mlustration: One chart. graph. diagram. drawmg c.moon or picture
- per book or: pu‘ periadical issue.
v, *Specia|” works: Certain works in poetry. prose or in “‘poelic prose™
. ;which offen combine language with illustrations and which are intended
sometimes for children and at other times for a more general audience, fall
“short of 2.500 words in their entirety. Paragraph “ii”* above notwithstand-
ing such “special works™ may not be reproduced in lhelr entirety: however,

an excerpt comprising not more than two of the published pages of such o

special- work and containing not more than 107 of the WOrds found in thc
teat thereof, may be reproduced.

Spamummn
- i, The copying-is at the instance and inspiration of the mdmdu.ﬂ tencher
and

. The msplmnon and decision fo use the work and. the moment of its
use for maximum teaching effectiveness are so close in time that it would be
unreasonable to expect a timely reply to a request for permission. .

Cumulative Effect:

i. The copying of the material is for only one course in the school in
which the copies are made.

il. Not more than one short poem. article. story. essay or two excerpts
may be copied from the same author. nor more than three from the same
collective work or periodical volume during one class term.

iii. There shall not be more than nine instances of such muluple copying
for one course during one class term.

[The limitations stated in “ii"* and “ii"" above shall not apply 1o current
news periodicals zmd new' \puper\ (md current news sections of other
periodicals.]

-4~

-2
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111, PROHIBITIONS AS TO I AND [1 ABOVE:
Notwithstanding any of the above. the following shall be prohibited:
A. Copving shall not be used to create o to replice or substitute for
mlhﬂhgles compifations or collective works. Such teplacerment or subs =
- «slittior may oceur whether copies of various works or excerpts therefrom -
are accumudated orare reproduced und used separiteiy. R
B. There shall be no copying of or from works intended to be “consum-
able™ in the course of study or of teaching. These include workhooks. exgr-
cises. stundurdized tests and test hool\lcls and answer \heus and like con-
sumthc material. ‘ |
. C. Copving shalbnot: o
-, substitute for the purchase ot hooks. publisher’s repr ml\ or fn-ﬁ
. riodicals:
b. be directed by higher authority:
¢. be repeated with rc~fn.‘&.l lt’rtht. sume item by the s.tmc lc..u.hcr from
term to term. - : :
D..No charge shall be made 1o the student bevond the actual cost of the
photocopying. : ‘ '

S _ AGREED
" March 19, 1976 v . o
CAD HOC COMMITTEE ON - AUTHOR-PUBLISHER
COPYRIGHT LAW REVISION GROUP
By Sheldon Elliott Steinbach AUTHORS LEAGUE OF

AMERICA
By Irwin Karp. Counsel
ASSOCIATION OF
AMERICAN o
PUBLISHERS. INC.
By Alexander ¢ Hoffman,
Chairman
Copyright Commﬂlc.u

APPENDIX II
PERMISSIONS

A. How To Obtaxn Pernuss:.on

. When a orouosed use of photocooied material requires a
facultvy member ko request permission, communication ‘0f complete
and accurate information to the copvrignt owner «#ill facilitatz
the request.  The Association of American Publishers suggests
that %he following 1n‘ornat10n be included to expedite the

process..

i} Title, authog and/or editor, and edition of
materials to be duplicated; 2) @gxzact material to be used,
giving amount, page numbers, chapters and, if possible, a
photocopy of the material; 3) Number of copies to te made; 4)
Dse to be made of duulxcated materials; 5) Form of
distribution (classroom, newsletter, etc.); 5) Whether ot not
_the material is to be sold; and 7) Type of reprint (ditto,
photocopy,'offset, typeset).

The request should be sent,* together with a selfaddressed
r-tuzn envelope, to the permissions department of the publighar
in question, 1If the address of the publ1sher does not appear
at the front of the material, it may be obtained from
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The Literary Marketplace (for books) or Ulrich's International
Periodicals [for journals), both published By the N.K. BOWKEer
Companv. Por ourposes of proof, and to define the scope of the
permission, it is important that the permission be in writing.

The process of considering permission requests requires
time for the publisher to check the status and ownership of
rights and related matters, and to evaluate the request. It is
advisable, therefore, to allow sufficient lead time. 1In some
ingstances the publisher may assess a fee for permission, which
may be passed on to students who receive copies of the
photocopied material.

B. Gathering Data On Resoonses To Pequests
For bermission To PhotocoDy .

In order to help assess the effect of this Policy
Statement upon the faculty it will be useful for the
- administration to compile data on responses by copyright
owners., FEach member of the faculty is therefore reguested to
forward a dated copy of each request for permission and a dated
coov of each resoonse to the Office of Legal Counsel, Bobst
tibrarv, 11th ¥Ploor, 70 Wa=b11g-on Square SOuth New Yo:k, Naw
York 10012,

*The fallowing is a sample lettar to a copyright owner
{usually a publisher) requesting permission to copy:

Material Permissions Department
Hypothetical Book COmpany

S00 Zast Avenue ’

Chicago, TIL 60601

Dear Sir/M™adam:

I would like permission to copy the Eollowing for use iﬂ mny

class next semester: .
Title: Rnowledge is Good, Second £dition
Copvright: Hypothetical Book Co., 1965, 1971.
Author: Frances Jones ' :
. Material to be duplicated: Chapter 10 (photocopy
‘enclosed).

Number of copies: 50

Distribution: The material will be distributed to
students in my class and they will pay only the cost of the
photocooying.

. Type: of reprint: Photocopy
. Use: The chapter will be used as supplementaty
teaching materials,
I have enclosed a self- addreased envelope for your

convenlence in renlying to thls request.

slncerely,
Paculty Member




Copyrlght Offlce

The Cc yrlght Act (l‘nle l7 of the U.S. Code), !
which took full effect January 1, 1978, provides in
section 10B(i) that five years from that date, and at
five-year |intervals thereafter, the Register of |
Copyrighss, “after consulting with representatives of |
authors, ook and periodical publishers, and other
owners of|{copyrighted material, and with represen-
tatives of jbrary users and librarians,” shall submit to
the Congfess a report setting forth the extent to
which the provisions of the copyright law authorizing
certain kipds of reproduction and distribution of
copyright¢d works by qualifying librarians have |
achieved [the intended statutory balancing of the :
rights of cfeators, and the needs of users.” \

Pursual{t to this mandate, the Register submitted

to Congrgss in January a report which deals with '
the copyig practices of libraries and archives and
their patrpns, and which focuses upon the balance
intended |by the act. Steps taken by the Copy-
right Office leading to the report included a
series of faiionwide hearings; a survey by King Re-
search, Inf., which looked at more than 500 libraries,
and as many publishers, to see how they were faring
under thg new act, and adduced empirical data for
the repoft; and consultation with an advisory

committeq made up of representatives ot authors,
publishery, librarians, and users of copyrighted -
works.

The refort concludes that the statutory provisions

have estalgished a workable framework for obtaining

a balance petween creators’ rights and users’ needs,
but thay, ifi certain instances, a balance has not been
achieved in practice, either because the intent of

Congress has not been carried out fully or because
that inten{ is not clear to those whose activities come
within thescope of the law. According to the report,
the existerjce of the intended statutory balance can be
supported by evidence showing that, between 1976
and 1980, }library acquisition expenditures increased
faster thad the rate of inflation, that, during the same
period, the ratio of serial “births” to “deaths” was 3.4
to 1, that spme types of photocopying in certain class-
es of libraries have increased very slowly or even

decreased] and that serial publishers’ revenues
increased.
The Cqpyright Office, however, also pointed to

other infdrmation showing that there might be an
imbalance] in that “substantial quantities of the
photocoupips prepared by and for library patrons are .
made for [job-related reasons, rather than for the
type of prjvate scholarship, study, or research most
favored by the law.” The report noted empirical evi-
dence tha} in approximately one-quarter of the li-
brary phofocopying transactions, two or more copies
are made, feven though section 108 of the Copyright
Actonly pgrmits the making of a single copy.

Accord‘I\g to the report, there appears to be con-
fusion arpong many librarians about how the
copyright Jaw works and why its enforcement is fre-
quently their responsibility. Furthermore, pub-
lishers cofjtend that the present system is seriously
‘imbalancefl, and some of them have asserted their
views in prjnt and by bringing lawsuits.
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The office made recommendationstorectify what
it perceived to be shortcomings in present practices
and in the present law. The report states.that these
recommendations, both statutory and nonstatutory, .
should aid in achieving understandings which would .

- permit_legitimate photocopying while protcctmgl

copyrlght interests. These include:

Nonstatutory Recommendatlons
“ Collective licensing arrangemeénts encouraged. All par- .
ties affected by library reproduction of copyrighted
works are encouraged to participate in existing col-
lective licensing arrangements and to develop new

~ collective arrangements in order to facilitate com-
" pensated copying of copyrighted works.-

Voluntary guidelines encouraged. Represemauvcs of
authurs, publishers, librarians, and users should en-
gage in serious discussions witha view to the clarifica-
tion of terms and the development of guidelines,
with respect to both present photocopying practices
and thé impact of new technological developments
on library use of copyrighted works. The Copyright
Office recommends that the respective congressional
copyright committees or subcommittees again urge
the parties to engage in serious negotiations and re-
port back to them by acertain date.

Study of surcharge on equipment. In the next five-year
review, a copyright compensation scheme based
upon a surcharge on photocopying equipment used
at certain locations and in certain types of institutions
or organizations should be studied, taking into ac-

_ count experience with such systems in other coun-

tries.

Study of compensation systems based on samplmg tech- .
niques. In the next five-year review, various systems
for copyright compensation based on a percentage of
the photocopying impressions made on machiries lo-
cated at certain places in certain types of institutions
or organizations, as determined by samplmg tech-
niques, should be studied.

Further study of new technology issues. In the next
five-year review, issues relating to the impact of new
technological - developments on library use of-
copynghted works should be studied.

Archival preservation. Representatives of authors,
publishers, users, and librarians should meet to re-
view fully new preservation techniques and their
copyright implications and should seek to develop a
common position for legislative action by Congress,
taking into account the respective interests of li-
braries and their patrons and of authors and pub-
lishers.

‘Adequate funding for brary services. Proper recogni-
tion of the cost of creating and disseminating pro-
tected works in our society requires concomitant
understanding, at all levels of government, of the
need for adequate funding of publicly owned
libraries in order to enable them to pay their share
of creation-dissemination costs.

..



Recommendations to Amend the Copyright Act ‘
Reproduction of out-of-print musical . works. The

Copyright Office recommends enactment of the pro-
posal submitted by the Music Library - Association
and the Music Publishers’ Association, either by
amendment of section 108(e) or by addition of a new
paragraph (j) to section 108, with consequential
amendment of paragraph (h). The amendment
would permit library reproduction of an entire musi-
cal work (or substantial parts thereof) for private
studly, scholarship, or research following an unsuc-
cesstul, deligent search for the name and address of
the copyright pr opnetor of the musical work.
Umbrella statute. 'The. Copyright Office recom-
mends favorable action by Congress on legislation
that would embody the principle of the so-called um-

brella statute, a proposal developed by an ad hoc task -

force of librarians and publishers and subnitted by
the Association of American Publishers. The propo-
sal would add a new section 511 1o the Copyright Act,
limiting copyright owners o a single remedy in the
form of a reasonable copying fee, for copyright in-
fringemenc of their scientitic, technical, medical, or
busindss periodicals or proceedings, if certain condi-
tions are met by the user of the work, including mem-

bership in a-collective licensing arrangement, unless

the work was entered in a qualified licensing system
or qualified licensing program. The purpose of the
umbrella statute is to encourage publisher and user
participation .in collective licensing arrangements.
The Copyright Office further recomnmends that
Congress require recordation with the office of a
document setting forth the basic terms and condi-
tions of any qualified licensing program or qualified
licensing system.

Clarification of the* 108(a)(3) notice,” The Copyright
Office recommends enactment of a clarifying
amendment to section 108(a)(3).as follows:

“(3) the reproducnnn or distribution of the

work indludes the notice of copyright as provided

m sections 401 and 402 of this ude, if such notice
appears on the copy or phonorecord in a position

authorized by sections 101(¢) and 402(c), respec-

tively, of this mlc

Clarification that unpublulml works are excluded from
paragraphs(d) and (e) of section 108. The Copyright Ot-
fice recommends an amendimnent to paragraphs (d)
and (e) of section 108 1o make clear that unpublished
works are not within the mpymg privileges granted
therein. ,

(3()pies of the report may be purchased from the
National Technical Information Service, U.S. De-
parument of Commerce, 5285 Port Royal Rd.,
Springfield, Va. 22161 (N'TIS Sales Desk: 703-487-
4650). Copies are available tor public inspection and
copying in the Public Intormaiion Office of the
Copyright Oftice, Madison Building, LM 101.

During this reporting period, the Copyright Of-
fice registered 232,909 claims to copyright. This rep-
resents 5,253 more registrations than during the
same period last fiscal year and thus an increase of
two percent.
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